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P In the within petition for Declaratory Judgment, tne
plaintiff gseeks to have this Court find and rule that all of the
roads within a recognlzed area of the Town ol Derry Known as thef

rRainbow Lake subd1v181on are publlc as opposed to privace.

aShoufd'the Court so rule, the duty to maintain these roads would
531} pen the Town of Derry, not the jndividual owners of

e'f%y 1n the subdivision.

oc1atlon recently organlzed solely

The pla;ntlff is an Ass
' | Whlle ‘the defendant challenges the

g right tofbring-thls lawsult because the Association

own any property. in the area, nor does it claim

at igsue, the Court will permit the named

sue this lawsuit. Given the 1imited purpose of

he Court determimes that because it represents

te: homeowners whose property borders on the.

has standing to invoke Superior Court review

decxsion regardlng the status of these roads

Y affected by the Court’ s)

,rB¢w111 be directl



£ tne

déteqdant also qustions the.propriety E
5€hqd by which the plaintiff has elected to

| 4@@vn'a'decision as to whether the rcads at  issue
are private orjpublic. In fact, the plaintiff itself is

it should take EO secure a -~

status of the raoads. The

seemingly not sure of the avenue
judicial determination as to the
Association’s petition requests both a declaratory judgment, a

remedy8provided under RSA 491:22, as well as an appeal of a

plann;ng board decision, which can only be taken pursuan* to RSA
677 15. After the Planning Board recommended to the Derry Town

1 that it determlned the roads to be private and the Town

COunse
“?counsel adopted that recommendatlon the plalntlff amended its

to_include‘an appeal of ‘the Town Counsel’'s decision.
rt determines that the plaintiff has no standing to

der RSA 491:22 or RSA 677:15. The former statute

arties claiming a certain right or title to

latter statute-is reserved for appeals of

s of planning boards. .Here the plaintiff

claim right or title to the roads in

‘claims the opposite, it claims the roads

ing:Board did not make a subdivision

nal determlnatlon as to the status oF the

O LIOIMNAD
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The .:P‘lanmi.ﬁQ Board ac»tion, therefore, i1s nor Apgereal et Jrude T g
. _ -

dant argues, and the Court agrees, “hat tn %

ion must be considered to be a reqguest cf a -”g

J

jurisdiction to use its general certiorari

yesolve a dispute between parties. This Court has

v, oW o

thaﬁxppwer. See Citizens of East perry Fire Precinct

That  case also Sets forth the

ng:x; 148 N. H 510 (2002).

ing Court must employ when exercising

criterla that the review
s decisinn

"We uphold the Town Coungl‘

ertlorarl powers-
n as to be arbltrary. X

g decision was Sb lacklng in reaso
an unqustalnao‘e

‘paabie or capricious or constlLutes

f’dzscretlon. p. 512.

;9;331de the procedural lSSueS,
ourt is being aske

"poth parties agree cn

d to decidc.

issue that the C

are all of the roads iu the Rainbow Lake

.C or private. There are nine roads whose

litigation.

ea into questlon by this
rt to set forth

a brief history

or the Cou
foads at issue. While most of the facts

many of them are set forth in writcen.
:interbretation of the facts that causes r e
ifferent conclusions. The Rainbow Lake

gggtabiished in the late 19508 chrough chree
Land in Derry, NH showing Rainbow Lake Shores



subdivided for Budget Finance Corp., September 1956 - Filed

October 2, 1956 - Plan 02424; 2) Plan of Land in Derry, NH

ﬁshowing Ra1nbow Lake Shores as subdivided for Budget Finance

* Corps, April 1958 - Filed April 26, 1964 - Plan 205, drawer III,

'§n;;; and 3) Plan of Land in Derry, NH showing Section II

Rainbow Lake Shores as subdivided for Budget Finance Corp., July

1959, recorded as plan 02820.
The‘Town of Derry established its planning board and
formal subdivision regulations in 1960. Because the Rainbow

Lake subdlvzslon was formed before 1960, no approval of the

b‘”three Budget Finance Corporatlon plans referenced ‘herein and
-in -the 19509 was. requlred or sought. Howevér, after

xeatxpn of a planning boa;d and subdivision‘

them to the Planning Board. On April 14, 1964,

hereon."r Although the location of the roads at

_y<othér‘plhn of significancefshowiﬁg the Rainbow
?wés*recorded in 1985. It is entitled "Town

8 the roads of the entire Town. The parties
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dispute the purpose of the plan. The plaintife¢ refers te iv oas

i e Al

cial map” thereby entitling it to be given great weigh:

The defendant refers to it as merely a

.or "base plan,' not a formally-approved plan, and

therefore should be viewed as informational only, not as an

official act of the Town. In the plaintiff’s view, the plan is

important because the nine streets at issue are set forth in the

same fashion as all of the admittedly public.roads in the Town.

There 1s -ne marking thereon that would suggest to a reviewer of

that the Rainbow Lake subdivision roads were prlvate
as the plaintiff p01nts out, the map was prepared for

5£an, said plan being fqrmally adoéted by the Town in

t of the recorded plans, the evidence suggests
the time that the Budget Finance Corporation
plans in the late 1950s, that company began
,ﬁp individuals. Initially the homes

'were seasonal only, but today most are
md. ‘There are over 70 o@ners of homes on the
quéstion.

was tried to the Court on March 12th and 13th,
‘eVplalntlff's witnesses at trlal Peter and
Eﬁvé'lived in the subdivision since i§65. The?

*dbs fibe the condition of the roads and the:r
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mai ; s .
v ntenance in the 38 'years that thay have recoded At Palnniw
Lake. Y S

‘They testified that the Town always maintained the roads .

 It.cu - ~ '
4K Fut trega when necessary, plowed the snow in the winter, and

Iggd.ﬁhe roads in the spring. The roads were paved or.y
© ce, in 1997, and the paving was not done adequately as it has
now erumbled.. Since 1999, the mail has been delivered right *o
their door. Before that time all property owners had ﬁailboxes

at the entrance to the subdivisidn. At least two businesses

were conducted in the subdivision by subd1v1sion owners ir. the

id: all of the roads have always been open to the public.
si”ns were installed by the Town and its- police patrolled
lving out parklng tlckets on occasion} None of the
aest Aony wasg v1gorously contested by the Town. |

S ev1ew of the numerous Town records Submltted to

e parties, it appears that the issue as to

\he roads were publlc or private did not surface
1cy decision having to be made until the year
n connection w1th road maintenance and it

cost factor that forced the Town to publicly -

)ad always internally pelieved; namely, that the

subdlvlslon were prlvate In 2001 the Town counsel

tznue malntenance of all roads which it deemed
including- all of the roads‘in the Rainbow-bake
It is that deciéion that caused pﬁe plaintift to

¢ LdinR>
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‘Recogni th posit i : [
gnizing the opposition that would comeg trom the swners

of th " on "pri
e homes on "private" roads as a result of 1ts decision, fne

T
Qwu gavg_the‘affected owners several options to pursue. It

3150339¥93§V§9;¢0ntinue to plow snow in the Rainbow Lake

subdivision until the dispute was resolved. However, it has nc:

graveled the roads in the past two years and at the present

time, they‘are in poor condition. Although the Court was not

asked to take a view, owners described parts of the rcads now a=

. being barely passable.

-There -is no dispute but that if the roads are ultimately

be private, the homeowners of Ralnbow Lake would

flnanc1al 1mpact © The Town has submitted a cost

It is likely, therefore, that each home -
ﬁthét cost would be well in excess of $10,000.

£ .the. owners are low to middle income people.

'irfrespectxve positions. For example, the Diz10s

(5£oxmer attorney for the Town of Derry assu red

‘s;were publlc when they bought Lhe11 “home in
o -

‘;rebidents by another former attorney for the Towr

¢ LidIHX>
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of Derry in ‘1967 declaring the roads to be prlvatp Over the

Years as homes and additions were built, some official docﬁments

termed the roads private and some were silent on this issue. No

deeds ever described the roads as being private, although the

early ones from Budget Finance Corporation refer to them as

‘proposed roads."

After looking through dozens of Town records, the Court
finds that the Town of Derry’s policy with respect to what it
now has declared to be private roads is best summed up by a

memorandum written to the Town administratoi by Alan Swan, the

publieﬁworks dlrector. ‘Mr. Swan testified at the trial. Back

:he wrote-

I say that
sevlt appears that polltlcal dec151ons have

or not driven decisions concerning a -
lar ‘road as it relates to Town maintenance.

ea is controlled by an Association with all
~roads. The Mayor ordered that we provide
Vel and grade all roads ($5,000.00 to $10,000.00).

r “ate for over forty years for fear of becoming embroiled in a

puhllc dispute, such as this litigation presents.
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is to produce some recorded document evidencing that fact.
Remember that when Budget Finance Corporation prepared its three

SubdiVLBion plans in the late 1950s, there was no regulation in

¢ li”dIHX>

place for planning board rev1ew and, therefore, the plans were

s

recorded~withput Town approval of the roads. After the

subdivision regulations were in place, Budget Finance

¢ AIGIMAS

Corporation sought de facto approval from the Town, but it did

not get it. The Planning Board merely acknowledged/the fact -

Y . Y. % ]

that the subdivision existed without approving any of the lots

or roads contained therein. Thus the Budget Finance Corporation

~subd1v1810n plan does not prove wacceptance" of the roads.

,plalntlff points to the recording of the Town map in

on w1th the Town's approval of its Master Plan
dence of acceptance of the roads by the Town.

- ¢ Bage 0 t ap entrles,-lt 'would appear that the Town'

oads in questlon to be public.. However, the

ﬁer adopted an official map pursuant to the
674:9 and RSA 674:10. While that may be true,
- Town map in 1985 certainly is some

14 he Town accepted the “"roads at issue.

;mony of Hugh Lee was most 1nstruct1ve on this

is a long—time resident of Derry; however, he does
e. in the Rainbow Lake gsubdivision. He is both an
,agd engineer, He served on the Town planning board f=r

ggom¢1934 through 1994. He also worked closely with

-

hxe Yo
TS SN > § iy



Because Dhe Codiam e

in 198% wanm, in fact, an oFficial map,

quesntion were not designated as private roads on saild map, ‘he

belioved that by approving the Masber Plan wh&aﬁ'adopted the
N . _”—_’-.-.

T o B . .
lown map, the Town ol Derry had, in farr | acceptad tne roads 1L

’_____,N
' question as publlc.

The defendant érquéd Fhat barcause SIe
alleged approval of” the Town map was not complpted pursuant £~

RSA 674, any such approval could not be found ©o be official.
while that may be true, nevertheless, the opinion <f a respested
Town official as to the status of the roads is entitled toc be

weighed by the Court in considering the réeasonableness of the

Town Counsel’s decision.

howing of formal acceptance is desirable,

Although a 8
‘On this issue, poth parties

anc can be proven lmplledly

inct acts of the Town over the years which tend

+

hat the Town had ac

cepted the roads as public or

_lways bEen/cons1deredﬂtolbe private.

QrévieWed'its;records and produced several

’iown official had opined that ;hé roads were

smts include memoranda between various Town

1s wherein the subject of the Rainbow Lake

g8 discussed; said memoranda being authored

'_1985 and 1993. There were also letters

fficials over the years to individual homeownexrs

RS
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In the final gnalysis the Court finds that the true status
of the roads must be determihed under the law thég sets forth -
how public highways are created; to wit, RSA 228:i. Although
cxted by the parties, the Court determines that neither RSA
674:40 or RSA 674:41 are appllcable in resolving the ‘status of

the roads. RSA 229:1 descrlbes the four methods by which a

i

public highway can be created. See also Polizzo v. Town of
Hampton, 126 N.H. 398 (1985). The plaintiff concedes that the
: facté would not support three of the four methods referenced in

Qt@é.ﬁtatute. Thus, the only way the plaintiff.-can prevail in

}”GE‘ls ‘to demonstrate that the original'owner of the rcads

"em for publlc use and the Town of Derry. accepted

on" and “acceptance" are terms ‘of art- when it

an}ef roads. Although sometlmes the words are

‘ﬁ,may ndedicate" its use to the public by some
he filing of a subdivision plan is the most
. Generally the owner_ lays out defined lots of

s proposed roads to surround them. By filing a

r"éds thereon. If the owner is then permitted to sell
(he plan, then there can be no doubt as to its
“dedlcate" the roads to the public. That is

N

tyggsituatioh here. Budget Finance Corporation filed

;eagly,~they do not, in fact, mean the same thing.

v SIMITIAZ ‘& AISIFIA ¢ LidiHX>
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‘three subdivision plans and sold the lots as sef forth on said

plans beginning in the late 19508. The fact that the Town did

not immediately “aCEept" the roads as public has no pearing on

the issue of owner dedication.

The Town argues that Budget Finance Corporation did not

vdedicate" the roads for public use because it elected to convey

record title to them

o

along with accompanying beach rights

three separate agsociations formed back in the late 1950s.

However,. the homeowners of Rainbow Lake were never taxed for the

roads. “The individual property tax cards do not declare the

;1ng roads as being prlvate Whatevex became of these

i’”uons is not clear bllc use of the roads has been

",accordlng tq the reSLdents, from thelr creation

'xesentu

= 1

gide, the Court notes that even the Town's highway

lan Cote, in an interoffice memo dated January 11,

po-fé&;that

"There is llttle argument that can be made

Lo the dedication of these roadways by the recording

‘at:'the registry showing the roads."

The Court finds

-y fcha the roads in question have, in fact, been ndedicated" for

””publlc use, said dedication dating ‘back to the late 1950s.

In order for the Court to find the roads to be public

vunder RSA 229:1, the plaintiff must alsc prove that the Town

w“accepted" them. -

The easiest means of showing that the Town o{

_er;y'accepted all of the roads in the Rainbow Lake subdivisicon

¢ LidiHRD
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in Rainbow [ ‘
w ak . : .
‘,l"“ke concerning snNOwplowing where i sai-d

i

attioa,

b

reminded : .

A homeowner that the roads were private The Town alsc
pointed to 8ome registry recordings made . by individual properry -
owners in Rainbow Lake acknowledging that thevroads at iss

* the ue

were private, said recordings. being primarily

v ATIFIAD

in 1982 and 1983,
Finally, the Town noted that residents of Rainbow T

.

-

Lake have avep

the years petltloned the zoning board of ad]ustme. for

variances for several building projects and those petitioners
were notified in writing that their requests were being denied
because their property was not on a Town approvea road.

s

To prove that the Town had, in fact, accepted the roads,

ff pointed to the Town's maintenance policy which has
roads were constructed over 40 years ago until

ﬁéﬁrfchange_that policy in thé year 2001. The

the entrance:. The public was never directly

from entering the subdivision. At

Several banks did property appraisals for
rsﬁand they noted in their written reports that the

- Someé residents testified that although there

.
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VDYes pecid +

ma ;

y have been some no tregpassling signs at the bearn ~n Rairbow
Dere 11 8 o1g)

Lake, the public had access to this area and, in fact, used ir [

for fishing and boating purposes over the years. In addition fﬂwﬁ(

K
for boat traffic on Rainbow Lake, which was an indication t ngf )

g_.za’.'_ 6

the State of New Hampshire was asked and did pass a speed limit

w AAMNITTAD

-

the State considered it for public use. pr%
‘ f
The defendant as part of its legal research in this case @ﬂ
referenced an article written by Attorney Paul J. Alfano nz:; ﬁ

entitled gzga;ign_ggg_zg;mination of Highways in New Hampshire,
31 New. Hampshlre Bar Journal (1990). At Page 36 the author

ded that "A court may deem a road accepted if the

pairs the road or if the publi; uses the road for
keed that is the test for acceptance, then the - 7?
'malntenance and publlc use of the Rainbow Lake

ds clearly mandates a finding of Town acceptance.
 sh1on, what the evidence shows in this case

The creation_of the Ralnbow Lake subd1v151on
~§blishment of the Derry Planning Board. The

may have, in fact, always been

that reality, the Town characterized

its iﬁternal purposes over the years

The presentation
rubdiQiSion/plan by Budget'Finénce Corporation in 19¢4 to

S

~
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subﬁ’ivili on were Privace

Rather cthan taking .xruan' age of thas

[ﬁfﬁyp ‘the . Planning Board elected to sxmply note thar =

@
4_ <
-

ne
recorded plan was nct an officially-approved subdivisio A
T, A

second opportunity was presented to the Town to formally

. proclaim that the roads were private when it prepaged and

recorded its Town map in 1985. Again,

-  amaudBl L

.

the Town elected rot tc

face the issue head on by choosing to depict the Rainbow Lake

~roads as public rather than private.
-’Over’the years when the issue of the status of the roads

he Town elected to take the non- confrontational

oxng what llttle it could expense-wise to keep the
o~as to placate the residents. Although the

it never’proclaimedﬂthat‘fact publicl

~

‘1c faCtS'éf this case,‘the Court finds and
agtidnsfand inactions the Town accepted the

v ighways as that te¥m is defined under the law.
,ererm'nes that the Derry Town CounCll s decision that
re prlvate is a dec181on "as lacking 1n reason as to

ry, unreasonable or capricious.” Accordlngly the



plaintiff Association is entitled to have the Towr
-t S : L mailntain

these roads. . ' ;

Although the Court has found that the Town has accepted

the roads pursuant to RSA 229:1, it is not prepared to sat forth

herein what specifically the Town must do in order to maintain

/

these roads in the future. defense of the within lawsuit,

the Town argues that if these roads are accepted, they must be

brought up to Town specifications at a cost of over $800,000.
Vsl

However, the plaintiff does not want to put the Town to that

All it wants is an order that the Town must continue

expense.

he status quo with respect to .its past maintenance of the

e lalntlff wante snowplowing and sufficient grading

oads passable. It would seem ‘that the Town has the

s'ln Ralnbow Lake glven that the exceptlon

> '

acceptable to the re51dents.4 Phe Town is
done with respect to the maintenance of these

fes have filed a series of Requests for Findi

-t

ﬁRulings of Law. All of the plaintiff’s requests are

™

"ifﬁ respect to the defendant’s requests, the Court,
hrough 7, 10 through 17, 19, 20, 21, 23, 27 through
;jﬁ'thrquhVBS, 45, 46, 47 and S6. The Court denies

SRR

32, 40 through 44, 48, 49, 51, 54, 55, 57



R

tnd sa. Rn | ed a /
‘ quests 8 and 5 are granted as to o
denied as to the Associati
on'’
8 having obtaxned/exclueive use of
the roaée, Requests 25 and 26 are neither«granted nor denied
there being insufficient evidence presented for the Court to

make definitive rulings on these requests. Requests 35 and 50

are granted if the word "always" is deleted. Requests 52 and S3ﬁ

are neither granted nor denied as the Court findé that the facts
of each individual case must be studied before the conclusions
expressed therein are deemed to be correct.

So ordered. » -

Presiding Justice
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